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DETAILED ACTION 

1. This communication is in response to applicant’s amendment filed July 6, 2006. 
Claims 17, and 80 have been amended. Claims 92-95 have been newly added. Claims 
3-5, 10-16, 18-29, 35-50, 62-75, and 83 have been cancelled. Claims 1-2, 6- 9, 17, 30- 
34, 51-61, 76-82, and 84-95 are currently pending in this case. : 

Response to Arguments 

2. Applicant’s arguments, filed July 6, 2006 with respect to the double patenting 
rejection of claims 1-2, 6- 9,17, 30-34, 51-61 and 76-82 are persuasive. The double 
patenting rejection of the sakhclaims has been overcome, through the filing of a =-■ --- ^ 
Terminal Disclaimer. Thus the double-patenting rejection is hereby withdrawn. 

3. Applicant's arguments filed July 6, 2006, with respect to the section 103 
rejections have been fully considered but they are not persuasive. 

4. With respect to claims 1-2, 6-9,17 and 30-31 . applicants'argue that Smith et at !i 
does not explicitly teach that the machine "stores'or retneves a substitute product 1 '' f 
identifier for a substitute product, however, in order for the machine to know which 
products to offer as alternative products for user selections that are not available, it 
would be necessary to store product identifiers for products that are substitutes or : 
alternatives to other products. Thus, it would 1 have been obvious'to one'of ordinary'skill " 
in the art at the time of applicant's invention that the vending machine taught by Smith et 
at would store substitute product identifiers for products that would be substitutes to 
primary products selected'by the user so that the machine would’ know which substitute 
products to offer the user if th^'user's primary selection 3 isfiot'a^bilabie or out of stock. 


• * If* ^ i I i t.t L«» J i i I S \ v . 4 i 
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Smith further does not specifically look at expiration dates. However, it would be 
obvious that expiration date is a factor in availability of a product. Note that these 
claims do not incorporate all the limitations with respect to expiration dates describes in 
claim 13, now canceled. Additionally, indicators of expiration dates of products, as in 
Rothschild et al (e.g. abstract,) are well-known, and it would be obvious to include such 
as indicator in determining availability of a product. 

5. With respect to claims 7-8, applicants argue that Smith et at does not explicitly 
teach that recording a value corresponding to the selection of the first product. 

Attention is directed to Smith et al at Page 8, lines 5-36; Page 26, lines 2-15; Page 35, 
lines 30-38. 

6. With respect to claim 17, applicants argue that the references fail to disclose 


offering the substitute 1 product to'the^onsCinriercit'adiscoUntetf price^Attention is 


f ^ '■H'nr 


:3to 




directed to Smith et al at Page 11, lines 5-11; Page 26, lines 26-33. 

7. In response to applicant's argument that there is no suggestion to combine the 
references, the examiner recognizes that obviousness'fcan only tte established by 
combining or modifying the^ea’cFiings of the r prior'art to produce the claimed invention 


where there is some teaching, suggestion, or motivation to do so found either in the - 
references themselves or in the knowledge generally'available to one of ordinary skill in 
the art. See 1 /n re Fine, 8Z7 F.26 1071,5 USPQ2d 1596*^. Cir. 1988)and In re : 
Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 1992). In this case, the explanation 
of obviousness stands as above, and in the rejections below. 


i • 



:V '.H 


I, ; 


to apolic?infsVrgunk it thnt tnero is no suggestion'to w.n, ;ir,o the 


I 
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8. In response to applicant's argument that Rothschild is nonanalogous art, it has 
been held that a prior art reference must either be in the field of applicant’s endeavor or, 
if not, then be reasonably pertinent to the particular problem with which the applicant 
was concerned, in order to be relied upon as a basis for rejection of the claimed 
invention. See In re Oetiker, 977 F.2d 1443, 24 USPQ2d 1443 (Fed. Cir. 1992). In this 
case, Rothschild is directed to expiration dates on pericshable products. Smith is 
directed to vending machines selling, inter alia, perishable products. Expiration dates 
are germaine to both. 

9. With respect to claims 32-34, 51-52, 76-82 and 84-91, applicants argue that 
Smith et al fail to specifically disclose that the substitute product is determined based on 
a measure of demand for a plurality of products. Levasseur, however, discloses a 
vending machine that monitors the historical demand, over a period of time for various 


classes of selectable vendable productsand'allocating the space within the vending 
machine based on the histo'ricaridem l and (Abstraci)'. b lt ^ould r tiaye beien obvious to one 
of ordinary skill in the art at the time of applicant's invention to modify the method of 
Smith et al and store product identifiers corresponding to substitute products based on 
demand since a'customer will likely purchase 1 a substitute product that has a high 
demand. ' " - 1 - 

10. Applicants argue, with respect to claim 91, that the cited references fail to 
disclose recording a value corresponding to the selection of the first product. Levasseur 
discloses a vending machine that monitors th r e historical demand over a period'of time 
for various classes of selectable ! ^endaBie"prb ! di!jcts ! and allocating the Space'within ttfe 
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vending machine based on the historical demand (Abstract). It would have been 
obvious to one of ordinary skill in the art at the time of applicant's invention to modify the 
method of Smith et al and store product identifiers corresponding to substitute products 
based on demand since a customer will likely purchase a substitute product that has a 
high demand. 

11. With respect to claims 34, 87, and 90 applicant argues that the references fail to 
teach or suggest offering, in consideration of the consumer’s acceptance of the 
substitute product, the substitute product at a discounted price. Attention is directed to 
Smith at Page 11, lines 5-11; Page 26, lines 26-33. 

Claim Rejections - 35 USC § 103 

4. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth']ri h this' : Office action: " ' r d, ’ is ven i ' ' 


(a) A patent may not be obtained though the invention is not identically disclosedor described as set 


forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 


5. Claims 1-2, 6-9, 30-31 are rejected under 35 U.S.C. 103(a) as being 

• . ;, ot ,. ar;.. ; 4(;t i.ic. rt-. 

unpatentable over Smith et al (WO 97/28510), further in view of .Rothschild .et al (US 


5,802,015). 

6. Regarding Claims 1,9,14 


Smith et al disclose an apparatus for dispensing a product from a vending machine that 

mytoCwC.. J - „ Jc J- 0 v .,3 

includes a device in communication with the vending machine (Figure 1), storing 


product information and identifiers in a database (Page 20, lines 15-20; Page 31, lines 
34-36), receiving at the processor a selection of the first product from a purchaser and if 



t. ? ...ui: ' ..v: ec’cn c/...',cuc 

• L j ,.i. ■. i having oro.r.u.y's.;i i .Ik -k io ■ ti'Ci , s. •„ ;bj. 
a 'wn .ativF' ny lliu . iu.mk ■' in v.lV' (he invention,>vai rnnu^ 


>3. 
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the first product is not available, offering a substitute product to the purchaser (Page 6, 
lines 5-20; Page 7, lines 1-10; Page 26, lines 7-14; Page 27, lines 21-24) and 
dispensing the substitute product (Page 19, lines 21-27). Smith et at does not explicitly 
teach that the machine stores or retrieves a substitute product identifier for a substitute 
product, however, in order for the machine to know which products to offer as 
alternative products for user selections that are not available, it would be necessary to 
store product identifiers for products that are substitutes or alternatives to other 
products. Thus, it would have been obvious to one of ordinary skill in the art at the time 
of applicant's invention that the vending machine taught by Smith et at would store 
substitute product identifiers for products that would be substitutes to primary products 


■*. • C r \’ ** oil ^ 1 *" o. • o: • '■>**»? ,‘J - ,>rnr|i -H fo T^rv'"' 'r 

selected by the user so that the machine would know which substitute products to offer 


the user if the user's primary selection is not available or out of stock. Smith further 
does not specifically look at expiration dates. However, it would be obvious that 


expiration date is' a factor in availability of a product; Note that these claims do not 
incorporate all the limitations with respe'ct to expiration 8ates J descrit)es ! in claim 13, now 
canceled. Additionally, indicators of expiration dates of products, as in Rothschild et al 
(e.g. abstract,) are well-known, and it would be obvious to include such as indicator in 


determining availability of a product. J v " J " L 

.dina u\3C'\ 


7. Regarding claim 2 13 u 10 


.. ar-'uf'riry ssKsiri-ir:. - * —.r. " 

tr. iht-bv Smith et.at wo.:i-.* .-to/e 


Smith et al further disclose receiving an amount of money from a purchaser (Page 10, 

lines 7-11; Page 11, lines 18-23; Col. 14, lines 11-25). ' ; 

8. Regarding claim 6 . s^ioOi. .. iw • •.t--. or out oi 

" !iv o. .. at cxpiadioii daisv ^ : vt .• ;r, ■it'wOuldtbe-obvio'.-s.ihdt 
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Smith et al further disclose determining the availability of the first product (Page 6, lines...... 

5-20; Page 7, lines 1-10; Page 26, lines 7-14; Page 27, lines 21-24). 

9. Regarding claim 7 

Smith et al further disclose recording a value corresponding to the selection of the first 
product (Page 8, lines 5-36; Page 26, lines 2-15; Page 35, lines ,30-38). 

10. Regarding claim 8 

Smith et al further disclose wherein the value includes one of a first product identifier 
corresponding to the first product, a timer the first product was selected, a date the first 
product was selectedtandtamavailability of the first product (Page 8, lines 5-36; Pageje 7.: 
26, lines 2-15; Page 35, lines 30-38). 

11. Regarding claim 17 , : 1 r t ‘ : 


Smith et al furtherdisclose offering the substitute product to the consumer at a 
discounted price (Page 11, lines 5-11; Page 26, lines 26-33). 

12. Regarding claims 30-31 

Smith et al further disclose wherein the first product and the substitute product is a 

service (Page 8,-lines ‘15-38; Page 11, lines 31-35; Page 12, lines 22-30; Page 14, lines 
10 - 16 V u, setose writ-rein- the value incudes one of a hist pro^L : it- vnufter 


13. Claims 32-34, 51-52, 76-82, 84-91 and 95 are rejected under 35 U.S.C. 103(a) 
as being unpatentable over Smith et al, WO 97128510, published 07 August 1997, in 
view of Levasseur, U S. Patent No. 5,029, 098. 

14. Regarding claims'32,84-91, and 95 - : 


j. 

uioc.'nse v\ Herein'the Pstproujct 


and the substitute 1 ) 


•uo: is a 
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Smith et al fails to explicitly disclose determining substitute products for a first product 
and storing for the first product, a substitute product identifier corresponding to the 
substitute product, however, in order for the machine to know which products to offer as 
alternative products for user selections that are not available, it would be necessary to 
store product identifiers for products that are substitutes or alternatives to other 
products. Thus, it would have been obvious to one of ordinary skill in the art at the time 
of applicant's invention that the vending machine taught by Smith et al would store 
substitute product identifiers for products that would be substitutes to primary products 
selected by the user so that the machine would know which substitute products to offer 
the user if the user's primary selection is not available or out of stock. Smith et al further 
disclose a computerized methocTof'dispensing a product from L a Vending" machine that 
includes a processor comprising measuring a demand for each of a plurality of products 
stored in the machine (Page 8, lines 5-36; ! Page 26, lines 215; Page 35, lines 30-38), 
however, Smith et al fail to specifically disclose that the substitute product is determined 
based on a measure of demand l for^’pluralityof products! 1 LevasseUr discloses a 
vending machine that monitors the historical demand over a period of time for various 
classes of selectable vendable products and allocating the space within the vending 
machine based on the historical demand (Abstract): It^biild have'been obvious to one 
of ordinary skill in the art at'the time c of applicant's'invention' t6 u modify e thd method of lc 
Smith et al and store product identifiers corresponding to substitute products based on 
demand since a customer will likely purchase a substitute product that has a high 


demand. 


"■ ‘ *':rrc'- tin:*.; g uvim/ii: : ui c, f ,? .r uiui:;;' 

^ *1 w ^. iiDGS'5”3u, i uy.G £), 3!. 


I 




Application/Control Number: 09/994,810 
Art Unit: 3621 


Page 9 


15. Regarding claim 33 

Smith et al disclose an apparatus for dispensing a product from a vending machine that 
includes a device in communication with the vending machine (Figure 1), storing 
product information and identifiers in a database (Page 20, lines 15-20; Page 31, lines 
34-36), receiving at the processor a selection of the first product from a purchaser and if 
the first product is not available, offering a substitute product to the purchaser (Page 6, 
lines 5-20; Page 7, lines 1-10; Page 26, lines 7-14; Page 27, lines 21-24) and 
dispensing the substitute product (Page 19, lines 21-27). Smith et at does not explicitly 
teach that the machine stores oKxetrieves a substitute product identifier for a substitute 9 
product, however, in order for the machine to know which products to offer as 
alternative products for user selections that are not available, it would be necessary to 
store product identifiers for products that are substitutes or alternatives to other 


products. Thus, it would have been'obvious to one of'ordinary skill in^the art at the time 


t • . 


• ; f' •' • ..f»r > > , c\‘ *v ^0 I'ncc* ’1 0 «-,f . *5-1 il«~. 

of applicant's invention that the v vending machine taught by Smith et at would store 5 


substitute product identifiers for products that would be substitutes to primary products 


selected by the user so that the machine would know which substitute products to offer 


Ur 


the user if the user's primary selection's not available or out of £tock. TZ ’ 


16. Regarding claim 34 


.; ^aae j ... - ?'- ■ 27 V. Smith ©t at due? r.oi 


Smith et al further disclose offering the substitute product to the consumer at a 

discounted price (Page 11, lines 5-11; Page 26, lines 26-33). w 

17. Regarding claims 51-52 !gci ' C;,s l " u: ' ; w'.-nu-U. 

■' ''i'". • • Vi .rod - !;... •• lliat ..n ■ hi. '/or 'natives to 



. !-t- . ft;r pro^jch ■. .i w. 


»:: .nifuteri rtr-pi.. 
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Smith et al further disclose wherein the first product and the substitute product is a 
service (Col. 8, lines 15-38; Col. 11, lines 31-35; Col. 12, lines 22-30; Col. 14, lines IQ- 


15). 

18. Claims 76-81 are rejected under the judicially created doctrine of obviousness- 

type double patenting as being unpatentable over claim 1 of U.S. Patent No. 6,324,520 
B1. Although the conflicting claims are not identical, they are not patentably distinct 
from each other. Smith et al further disclose wherein the device is operable to receive 
data via the network and display to a purchaser data received via the network (Figure 1; 
Col. 9, lines 14-38; Col. 17, lines 1-30). Please note that claim 80 appears to depend 
from itself. For purposes of examination, claim 80 is being read as depending on claim 
79. Appropriate correction is 1 required/ 1 ' ‘" J u,rJ ■ 


19. Regarding claim 82’ 


uoi. 


lin^.:. 31-35' Co!. 12, lines 22-30; 


Smith et al further disclose receiving input from a purchaser via a touch screen (Page 
23, lines 1-10). 


Claim Rejections-35 USC§ 112 


20. The following is' a Quotation of r the ! first paragrapt? 6f'35 ! Cj!sld e 1 i 12: iy ' 


: -i V' uio'iii id" ■ 


The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

.X. -3:! Hilt,, 'i Xlx '• t.lrll Ucii.ii 30. .. — 


21. Claim 92'is 'rejected^ncler'SS 1 •'F^ll'iigHapfii^s^aiHng 'to'comply 


• aim 


with the written description requirement. The claim(s) contains subject matter which 


was not described in the specification in such a way as to reasonably convey to one 




: -i;) ViU ci 


. n 
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skilled in the relevant art that the inventor(s), at the time the application was filed, had 
possession of the claimed invention. In this case, nothing in the, specification refers to ; 
upsell prices or round-up prices. 

22. Claim 95 is rejected under 35 U.S.C. 112, first.paragraph, as failing to 
comply with the written description requirement. The claim(s) contains 
subject matter which was not described in the specification in such a way as 
to reasonably convey to one skilled in the relevant art that the inventor(s), at 
the time the application was filed, had possession of the claimed invention. In 

this case, nothing in the specification refers to operator access codes. .i 

Allowable Subject Matter 

23. Claim 93 is allowable in view of the approved terminal disclaimer. 

24. Examiner's Note: Examiner has cited particular columns and line numbers in the 

references as applied to the claims below for the convenience of the applicant. Although 
the specified citatiohs are^represfentktive of t?ie^tea^cliiIri^s^ih ! the*a'rt r 'a'n l d'are applied to 
the specific limitations within the individual claim, other passages and figures may apply 
as well. It is respectfully requested that the applicant,- in preparing the responses, fully 
consider the references in entirety as potentially teaching all or part of the claimed 
invention, as well as the^ontextbftt^ by r Wfe\pnb^art or disclosed 


by the examiner. 


Conclusion 


25. The prior art made of record and not relied upon is' considered pertinent to 
applicant’s disclosure 10 £ xa;n ii.er has c :+ ed pari,j.ulrr columns and lino .nl-ors in.the 
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26. Levasseur [4,359,147] discloses a means to control vending functions and 
teaches the capability for the customer to make alternate selections when the primary 
selection is not available 

27. Paganini et al disclose a method and apparatus for detecting the presence and 
movement of a user within a defined area in the proximity of a user device or teller 
machine 

28. Levasseur [4,478,353] discloses a vendor control system and teaches the 

capability for the customer to make alternate selections when the primary selection is 
notavailable ' . r ' ! r■■■ 

29. Abraham et al disclose a system that checks brands of articles in a vending 
machine which are being dispensed more frequently indicating a higher demand for 
those articles 


; l. 


Kt , 


$ writ. 


31. Hayashi et al disclose a control and monitoring apparatus for vending machines 
and teach monitoring sales management data to determine the number of products sold 
to understand customer demand for products. " v 

32. Applicant's amendment necessitated the new ground(s) of rejection presented in 


this Office action. Accordingly] THIS ACTION IS MADE FINAL; See MPEP 1 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

33. A shortened statutory period'for 'reply to this final action is set ta expire THREE 
MONTHS from the mailing date of this action. In the event a first repjly is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 




I . 


..u.nage.jiet.i -..a . jtcrn-.;.K; the n;-; Tiber c. 


/ ’ t 
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mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

34. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Cristina Owen Sherr whose telephone number is 571- 
272-6711. The examiner can normally be reached on 8:30-5:00 Monday through 
Friday. 


35. If attempts to reach the examiner by telephone are unsuccessful, the examiner’s 

. ■ ; ^vcs \ ■/ t ^ n H ■: 1 •“> r~ c: _ ' *'.; **“* j <-*'• • r n f no ' 

supervisor, Andrew J. Fischer can be reached on 571-272-6779^The fax phone’ 


number for the organization where this application or proceeding is assigned is 571- 
273-8300. ; .: - , 

. 'Vw ’.'eri l, i ..bv. vviii . :. ji.j.iutory pefibc 1 .cs r*. . : 

: . ■ iS fori the date" A this i.na! u^ioh ' . ; 


liiOiii; ily v 


.1 8-°0-5:00 Mv 




;Vl Ibl vi i iii 
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36. Information regarding the status of an application may be,obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 

Status information for unpublished applications is available through Private PAIR only. 

For more information about the PAIR system, see http://pair-direct.uspto.gov. Should — 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (INUJSA OR.CANADA) or 571-272-1000. Page 14 - 
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